
PRESENTERS

Tim Stephens, Barrister, Stout Street Chambers, Wellington
Tim has acted for public bodies, corporates and broadcasters in applications for 
interim relief in a variety of different contexts, including numerous injunction 
applications in the High Court and the Court of Appeal involving the joint venture 
owners of New Zealand’s largest gas fields. He studied interim relief in detail when 
undertaking the BCL degree at the University of Oxford in 1998/1999. Tim has 
extensive experience in commercial, regulatory and public law matters, providing 
advice and advocacy for a wide range of public and private sector clients. He has 
been in practice for over 20 years, including time working at a leading litigation 
firm in London. Tim was a partner at Simpson Grierson from 2006 to 2016 and 
joined the independent bar at the start of 2017.

Sarah Armstrong, Partner, Russell McVeagh, Auckland
Sarah is an award-winning litigation specialist with almost two decades of 
experience advising on a wide range of commercial disputes (both here and in the 
UK). She has obtained and defended applications for world-wide freezing orders, 
search orders, and other urgent interim and emergency relief across a variety of 
industries, including telecommunications, infrastructure and technology, Formula 
One racing and insurance. Sarah regularly appears as counsel in all levels of the 
Courts, specialising in banking and financial markets, energy, telecommunications, 
tax disputes, schemes of arrangement, company and securities law, insurance, 
product liability and intellectual property.

The statements and conclusions contained in this booklet are those of the author(s) only and not those of the New Zealand Law Society. This 
booklet has been prepared for the purpose of a Continuing Legal Education course.  It is not intended to be a comprehensive statement of the 
law or practice, and should not be relied upon as such. If advice on the law is required, it should be sought on a formal, professional basis.



Cover and text stocks used in this publication are from Forestry Stewardship Council certified mills, 
manufactured under the environmentally responsible paper manufactured environmental management 
system ISO 14001, using pulp from well managed forests and other controlled sources.



 

 

 

CONTENTS  

1. INTRODUCTION .............................................................................................................................. 1 

2. INJUNCTIONS: GENERAL PRINCIPLES ................................................................................... 3 

WHAT IS AN INJUNCTION? .......................................................................................................................... 3 
Permanent injunctions vs interim injunctions ...................................................................................... 3 
Interim vs interlocutory injunctions ..................................................................................................... 3 
Prohibitory vs mandatory injunctions .................................................................................................. 4 
Quia timet injunctions .......................................................................................................................... 4 
Freezing orders .................................................................................................................................... 4 
Search orders ....................................................................................................................................... 4 

OVERVIEW OF THE INTERIM INJUNCTION TEST ........................................................................................... 4 
American Cyanamid ............................................................................................................................. 4 
Klissers ................................................................................................................................................. 5 

SERIOUS QUESTION TO BE TRIED ................................................................................................................ 6 
BALANCE OF CONVENIENCE ....................................................................................................................... 7 

Adequacy of damages ........................................................................................................................... 7 
Status quo ............................................................................................................................................. 9 
The merits ........................................................................................................................................... 10 
Interests of third parties ..................................................................................................................... 10 
The public interest .............................................................................................................................. 11 
Conduct of the parties: delay, clean hands, and acquiescence .......................................................... 11 
Futility ................................................................................................................................................ 13 

OVERALL JUSTICE .................................................................................................................................... 13 
MANDATORY INTERIM INJUNCTIONS — A SPECIAL CATEGORY? .............................................................. 13 
THE UNDERTAKING AS TO DAMAGES........................................................................................................ 14 

The requirement ................................................................................................................................. 14 
Financial information and security for the undertaking .................................................................... 15 
Assessing compensation in the event that the respondent succeeds at trial ........................................ 15 

3. INJUNCTIONS: PRACTICALITIES ............................................................................................ 17 

GETTING BEFORE THE JUDGE ................................................................................................................... 17 
What documents do you need to prepare?.......................................................................................... 17 
Liaising with the Registrar ................................................................................................................. 17 
Which court? ...................................................................................................................................... 18 
Other Jurisdictions ............................................................................................................................. 19 

APPLYING ON NOTICE OR WITHOUT NOTICE ........................................................................................... 20 
Pickwick procedure ............................................................................................................................ 20 
Obligation to make full disclosure and certify the application as correct ......................................... 20 
Responding as a defendant ................................................................................................................. 21 

ALTERNATIVE SOLUTIONS TO INJUNCTIVE RELIEF.................................................................................... 22 
Undertakings in lieu of injunctive relief ............................................................................................. 22 
Urgent trial ......................................................................................................................................... 22 
Self-help or “non-judicial” remedies ................................................................................................. 22 

4. INJUNCTIONS: SPECIFIC AREAS OF THE LAW ................................................................... 23 

DEFAMATION ........................................................................................................................................... 23 
PREJUDICE TO A FAIR TRIAL ..................................................................................................................... 25 
PRIVACY .................................................................................................................................................. 25 

Overview of the Privacy Torts ............................................................................................................ 25 
Can you restrain publication for breach of privacy? ......................................................................... 26 
Dignity ................................................................................................................................................ 27 
Who is the subject of a privacy injunction? ........................................................................................ 28 
Examples of where injunctions have been granted and refused ......................................................... 29 
Super Injunctions ................................................................................................................................ 30 

INJUNCTIONS TO PROTECT CONFIDENTIAL INFORMATION......................................................................... 30 
PRACTICAL CONSIDERATIONS FOR PLAINTIFFS AND DEFENDANTS IN RESTRAINT OF PUBLICATION CASES 32 
INTELLECTUAL PROPERTY INFRINGEMENTS ............................................................................................. 33 



Injunctions for intellectual property infringements ............................................................................ 33 
Specific intellectual property causes of action ................................................................................... 34 

INTERIM INJUNCTIONS ENFORCING RESTRAINT OF TRADE CLAUSES ......................................................... 39 
ADJACENT LANDOWNERS......................................................................................................................... 39 

Encroachment of structures, material or trees ................................................................................... 39 
Undermining of support to land ......................................................................................................... 40 
Rights of way ...................................................................................................................................... 40 

MORTGAGEE SALES ................................................................................................................................. 41 

5. FREEZING ORDERS...................................................................................................................... 43 

INTRODUCTION ........................................................................................................................................ 43 
THE TEST ................................................................................................................................................. 44 

Overview ............................................................................................................................................. 44 
Good arguable case ............................................................................................................................ 45 
Assets to which the orders can apply, either inside or outside the jurisdiction .................................. 45 
Risk of removal, disposal, dealing, diminishment .............................................................................. 46 

INTERNATIONAL ELEMENTS ..................................................................................................................... 48 
Foreign assets..................................................................................................................................... 48 
Foreign proceedings ........................................................................................................................... 49 
Foreign defendants ............................................................................................................................. 50 

THIRD PARTIES ......................................................................................................................................... 51 
Third parties who are not respondents ............................................................................................... 51 
Third party respondents ..................................................................................................................... 52 

ANCILLARY ORDERS ................................................................................................................................ 54 
Disclosure ........................................................................................................................................... 54 
Other ancillary orders ........................................................................................................................ 54 

FULL AND FRANK DISCLOSURE................................................................................................................. 55 
UNDERTAKING AS TO DAMAGES .............................................................................................................. 55 
TERMS OF THE ORDER .............................................................................................................................. 56 

Value of frozen assets ......................................................................................................................... 56 
Living expenses, legal expenses, payments in the ordinary course .................................................... 56 
Duration of the order ......................................................................................................................... 57 

SEALING AND SERVICE ............................................................................................................................. 57 

6. SEARCH ORDERS .......................................................................................................................... 59 

STRONG PRIMA FACIE CASE (R 33.3(A)) ................................................................................................... 62 
SERIOUS LOSS OR DAMAGE TO APPLICANT (R 33.3(B)) ............................................................................. 62 
SUFFICIENT EVIDENCE OF POSSESSION AND POSSIBILITY OF DESTRUCTION / CONCEALMENT (R 33.3(C)) . 63 
APPLYING FOR A SEARCH ORDER ............................................................................................................. 64 

Damages and costs ............................................................................................................................. 65 
Ancillary undertakings ....................................................................................................................... 66 
Duty of full and frank disclosure ........................................................................................................ 66 

SCOPE OF A SEARCH ORDER .................................................................................................................... 67 
“Roving” search orders ..................................................................................................................... 68 

EXECUTION OF AN ORDER: THE PLAINTIFF ............................................................................................... 68 
The role of the independent solicitor .................................................................................................. 68 
General “restrictions” on the execution of an order ......................................................................... 69 
Practical “checklist” .......................................................................................................................... 69 

EXECUTION OF AN ORDER: THE DEFENDANT ............................................................................................ 70 
Attending the premises ....................................................................................................................... 71 
Variation or discharge of an order..................................................................................................... 71 

POST-EXECUTION ..................................................................................................................................... 72 
Review of search: r 33.8 ..................................................................................................................... 72 
Costs: r 33.9 ....................................................................................................................................... 72 

ADDITIONAL ISSUES ................................................................................................................................. 73 
Ancillary Orders ................................................................................................................................. 73 
Self-incrimination ............................................................................................................................... 73 

7. INTERIM RELIEF IN JUDICIAL REVIEW ............................................................................... 75 

INTRODUCTION ........................................................................................................................................ 75 
JUDICIAL REVIEW PROCEDURE ACT 2016 ................................................................................................ 75 

Exercise of a statutory power ............................................................................................................. 75 



By a person ......................................................................................................................................... 76 
Justiciable .......................................................................................................................................... 76 
Interim relief ....................................................................................................................................... 77 
No decision required .......................................................................................................................... 78 
Preservation of position and mandatory interim orders .................................................................... 79 
Is a statement of claim required to obtain interim orders? ................................................................ 80 

PART 30 OF THE HIGH COURT RULES....................................................................................................... 80 
Overview ............................................................................................................................................ 80 
Interim orders under Part 30 ............................................................................................................. 81 

POTENTIAL GROUNDS OF REVIEW ............................................................................................................ 82 
NEW ZEALAND BILL OF RIGHTS ACT 1990 .............................................................................................. 83 
UNDERTAKING AS TO DAMAGES .............................................................................................................. 83 

8. INTERIM MEASURES IN SUPPORT OF ARBITRATION ...................................................... 85 

INTRODUCTION ........................................................................................................................................ 85 
WHICH FORUM? ....................................................................................................................................... 85 
DEFINITION OF “INTERIM MEASURE”........................................................................................................ 86 

The meaning of maintaining or restoring the status quo .................................................................... 86 
Preventing current or imminent harm and protecting the arbitral process ....................................... 87 
Freezing orders .................................................................................................................................. 87 
Preservation of evidence .................................................................................................................... 87 
Security for costs ................................................................................................................................ 88 

CONDITIONS FOR GRANTING INTERIM MEASURES .................................................................................... 88 
Different tests for different measures ................................................................................................. 88 
Tests applied by the New Zealand courts ........................................................................................... 88 

COURT PROCEDURE ................................................................................................................................. 89 
Originating application or statement of claim? ................................................................................. 89 
Undertakings as to damages .............................................................................................................. 90 

WITHOUT NOTICE APPLICATIONS AND PRELIMINARY ORDERS .................................................................. 91 
Without notice applications to a court ............................................................................................... 91 
Preliminary orders ............................................................................................................................. 91 

EMERGENCY ARBITRATORS ..................................................................................................................... 92 
Emergence .......................................................................................................................................... 92 
Effect on court-ordered relief ............................................................................................................. 92 

9. INTERIM RELIEF PENDING APPEAL ...................................................................................... 95 

INTRODUCTION ........................................................................................................................................ 95 
WHICH COURT? ........................................................................................................................................ 95 
STAYS ...................................................................................................................................................... 96 

Onus ................................................................................................................................................... 96 
The Dymocks factors .......................................................................................................................... 96 
Strength of the appeal......................................................................................................................... 98 
Money judgments ................................................................................................................................ 98 
Use of Undertakings ........................................................................................................................... 98 

INTERIM RELIEF ..................................................................................................................................... 100 
The genesis of rule 12(3)(b) ............................................................................................................. 100 
Principles governing interim relief .................................................................................................. 102 

THE FOURTH CATEGORY ........................................................................................................................ 103 

10. OTHER EMERGENCY RELIEF ................................................................................................ 107 

PRE-JUDGMENT CHARGING ORDERS ....................................................................................................... 107 
PRESERVATION OF PROPERTY ORDERS ................................................................................................... 108 
CAVEATS AGAINST DEALING .................................................................................................................. 109 
RESTRAINING ORDERS UNDER PROPERTY (RELATIONSHIPS) ACT 1976 ................................................. 110 
INTERIM ENFORCEMENT ORDERS UNDER RESOURCE MANAGEMENT ACT 1991 ..................................... 110 

11. ENFORCEMENT .......................................................................................................................... 111 

INTRODUCTION ...................................................................................................................................... 111 
SEALING ................................................................................................................................................ 111 
NOTICE AND SERVICE............................................................................................................................. 112 
CONTEMPT OF COURT ............................................................................................................................ 112 

Fine .................................................................................................................................................. 113 



Sequestration .................................................................................................................................... 113 
Arrest and imprisonment .................................................................................................................. 114 

ADMINISTRATION OF JUSTICE (REFORM OF CONTEMPT OF COURT) BILL .............................................. 116 

12. APPENDIX A ................................................................................................................................. 117 

13. APPENDIX B .................................................................................................................................. 121 

14. APPENDIX C ................................................................................................................................. 125 

15. APPENDIX D ................................................................................................................................. 129 

 

 


